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Alternative Dispute Resolution Under CID Law
(Comments on Tentative Recommendation)

In December 2002, the Commission approved a tentative recommendation on
Alternative Dispute Resolution in Common Interest Developments. It was
circulated for public comment and we received a number of letters, which are
included in the Exhibit as follows:
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Some of the letters touch on subjects that are not directly related to the tentative
recommendation. Those issues will be noted for future consideration, but are not
addressed in this memorandum.

After considering the issues discussed in this memorandum, the Commission
should decide whether to adopt the tentative recommendation, with or without
changes, as its final recommendation.

Unless otherwise indicated, all statutory references in this memorandum are
to the Civil Code.
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SUMMARY OF TENTATIVE RECOMMENDATION

The tentative recommendation proposes three general changes to improve
nonjudicial resolution of disputes in homeowners associations:

(1) Make minor adjustments to the existing provisions requiring that
parties “endeavor” to submit their dispute to a form of ADR prior
to litigation.

(2) Require that every homeowners association offer its residents a
simple, informal, and cost-free way to have their concerns heard
and addressed. A default “meet and confer” procedure would
apply to any association that did not provide its own procedure.
This would supplement the existing pre-litigation ADR provision.

(3) Establish a statewide CID dispute resolution center to provide
information about the governing law and about the availability of
local dispute resolution mechanisms. The center would be
maintained by the Secretary of State and funded from fees
collected for the registration of homeowners associations.

In addition, the tentative recommendation discusses, but does not recommend,
establishment of a governmental regulatory program for dispute resolution.

PRE-LITIGATION ADR REQUIREMENT

Background

In a dispute involving enforcement of an association’s governing documents,
the parties must “endeavor” to submit their dispute to a form of ADR, such as
mediation or arbitration, as a prerequisite to litigation. Section 1354(b). Though it
is required that ADR be offered, the parties need not agree to participate in ADR.
However, in a civil action to enforce the governing documents “the prevailing
party shall be awarded reasonable attorney’s fees and costs. Upon motion by any
party for attorney’s fees and costs to be awarded to the prevailing party in these
actions, the court, in determining the amount of the award, may consider a
party’s refusal to participate in alternative dispute resolution prior to the filing of
the action.” Section 1354(f). This creates a financial incentive to participate in
ADR.

The Commission recognizes that there can be obstacles to successful use of
ADR to resolve a CID dispute — the cost of hiring a neutral, possible
intransigence of the parties, and the relative inequality of bargaining power
between individual homeowners and the association board (which can draw on
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the resources of the association in any dispute). Nonetheless, the existing pre-
litigation ADR mechanism provides an alternative to litigation that could be
useful in some cases. The tentative recommendation would make the following
improvements to the pre-litigation ADR provisions:

(1) Extend its application to include actions to enforce the Davis-
Stirling Act and the Nonprofit Mutual Benefit Corporation Law (in
addition to actions to enforce an association’s governing
documents).

(2) Extend its application to include actions for writ relief (in addition
to actions for declaratory or injunctive relief).

(3) Extend application of the attorney’s fee and costs provision to
include actions to enforce all governing documents (not just the
recorded declaration) and to enforce the Davis-Stirling Act and the
Nonprofit Mutual Benefit Corporation Law.

(4) Improve the manner of service of a request for dispute resolution.
(5) Replace existing ADR confidentiality language with a provision

incorporating the Evidence Code provisions governing mediation
confidentiality.

(6) Reorganize and recast the existing statute to make it easier to use
and understand.

The tentative recommendation does not recommend that actual participation
in ADR be made a prerequisite to litigation. However, the Commission will
review the results of recent Judicial Council pilot projects that would permit the
Los Angeles Superior Court to make mandatory referrals to mediation in selected
cases. See Code Civ. Proc. §§ 1730-1743.

Comments

Voluntary v. Mandatory ADR

A range of views were expressed on the question of whether actual
participation in ADR should be required as a prerequisite to litigation. Mr.
Robino believes that “anything that is not mandatory will not affect the current
state of associations” and that the proposed improvements to the existing
voluntary ADR provision “would be ineffective at best.” See Exhibit p. 31.

Ms. Vanitzian argues against mandatory ADR: “Alternative Dispute
Resolution was meant to be a voluntary alternative to rigorous courts, rules,
attorneys and rising fees. … Denying even ONE homeowner his/her right to
bring suit in a court of American law because of the imposition of mandatory
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Alternative Dispute Resolution, in my opinion is unconstitutional.” See Exhibit p.
3 (emphasis in original). The California Congress of Seniors would have “strong
concerns” about any proposal to make ADR mandatory. See Exhibit p. 24.

We also received comments that express general support for the overall
approach taken by the Commission. See, e.g., remarks of Sarah Calderon,
Executive Director of the Berkeley Dispute Resolution Service, at Exhibit p. 26.

The staff believes that the Commission was correct in recommending that the
existing voluntary ADR approach be maintained and refined, rather than
replaced with a mandatory ADR provision. That approach can be revisited once
the results of the mandatory mediation pilot projects are available for analysis.

Proposed Improvements to Existing Provision

We received only one comment relating to the proposed improvements to the
pre-litigation ADR provisions. Ms. Vanitzian comments that association boards
routinely breach the confidentiality of ADR communications. “It matters not
what the law states regarding such communications — they are consistently
breached with devastating results.” See Exhibit p. 3.

Ms. Vanitzian’s observation may be explained in part by the fact that Section
1354(g)-(h) does not provide for blanket confidentiality of communications made
in the course of pre-litigation ADR. Those subdivisions provide that such
communications are inadmissible as evidence in a civil action and testimony or
disclosure of the communications cannot be compelled, except with the consent
of both parties. This limitation on the use of ADR communications as evidence in
civil litigation is helpful, but does not equate to full confidentiality.

The proposed law would replace Section 1354(g)-(h) with a provision that
expressly incorporates the Evidence Code provisions on mediation
confidentiality. See proposed Section 1369.540(b). One of the incorporated
provisions, Evidence Code Section 1119(c) provides:

All communications, negotiations, or settlement discussions by
and between participants in the course of a mediation or a
mediation consultation shall remain confidential.

This provides broader confidentiality than is provided by Section 1354(g)-(h)
and may help address the problem described by Ms. Vanitzian.

In light of the absence of criticism of the Commission’s specific proposals, the
staff recommends that the proposed improvements to the existing pre-litigation
ADR provisions be included in the Commission’s final recommendation.
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INTERNAL DISPUTE RESOLUTION PROCESS

Background

If disputants have directly opposing goals or a history of bad faith dealings
with each other, then a neutral mediator of some type is probably required in
order to resolve the dispute. However, some disputes arise from simple
miscommunication or from a perception that a person’s views are not being
heard and taken seriously. In such cases, it may be possible to resolve the dispute
through an internal process, without involvement of a neutral.

The proposed law would require that associations provide a fair, reasonable,
and expeditious internal dispute resolution mechanism at no cost to the
members. If an association fails to provide its own procedure, a statutory meet
and confer procedure would apply as a default. Under that procedure, the board
would appoint one of its members to meet with the homeowner and hear the
complaint. That board member would be empowered to settle the matter on the
spot.

If a homeowner invokes the procedure, the association would be required to
participate, but a homeowner would never be required to participate. Use of the
internal procedure would be available at the option of the homeowner. See proposed
Sections 1363.830(b)-(c), 1363.840(b)(2).

The procedure would supplement, rather than replace, the existing pre-
litigation ADR provisions. See proposed Section 1363.810(b).

Comments

Efficacy of Internal Dispute Resolution

The California Congress of Seniors is concerned about the proposed default
“meet and confer” procedure:

As we understand it, the essence of ADR is that a neutral
mediator negotiate the settlement between the two disputing
parties. In CIDs, the dispute is frequently between the board itself
and the property owner. So any ADR system controlled by one of
the disputants — i.e., the board — is doomed to fail. The dispute
should be resolved through a mediator external to the HOA itself,
e.g., to a community-based dispute resolution program.

See Exhibit p. 24.
Exclusive reliance on an internal dispute resolution procedure to address

disputes between homeowners and the board would be problematic. However,
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the tentative recommendation proposes that internal dispute resolution be
available as an additional alternative, not as an exclusive remedy. The staff
believes that internal dispute resolution would provide a useful low-cost
alternative and should be included in the Commission’s final recommendation.

Relation to Existing Meet and Confer Procedure for Disputed Assessments

In 2002, Assembly Bill 2289 (Kehoe) added Section 1367.1 to govern collection
of overdue assessments. Subdivision (c) of that section provides a procedure for
resolution of a disputed assessment or negotiation of a payment plan:

(c)(1) An owner may dispute the debt noticed pursuant to
subdivision (a) by submitting to the board a written explanation of
the reasons for his or her dispute. The board shall respond in
writing to the owner within 15 days of the date of the postmark of
the explanation, if the explanation is mailed within 15 days of the
postmark of the notice.

(2) An owner, other than an owner of any interest that is
described in Section 11003.5 of the Business and Professions Code,
may submit a written request to meet with the board to discuss a
payment plan for the debt noticed pursuant to subdivision (a). The
association shall provide the owners the standards for payment
plans, if any exist. The board shall meet with the owner in executive
session within 45 days of the postmark of the request, if the request
is mailed within 15 days of the date of the postmark of the notice,
unless there is no regularly scheduled board meeting within that
period, in which case the board may designate a committee of one
or more members to meet with the owner.

The procedure in Section 1367.1(c) and the proposed internal dispute
resolution provisions are somewhat duplicative, in that each provides a
mechanism for internal discussions between the board and the homeowner,
without the involvement of a neutral. This could lead to confusion. For example,
if a homeowner were to request a meeting to discuss a payment plan, it wouldn’t
be clear whether the member was acting under Section 1367.1(c) or under the
default meet and confer procedure in proposed Section 1368.840.

It would probably be wise to clarify the relationship between the two
procedures. Because Section 1367.1(c) was enacted so recently and has clearly
been tailored to the types of disputes it is intended to address, the staff
recommends that we defer to that provision. Subdivision (c) could be added to
Section 1363.810, as follows:
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(c) This article does not apply to a dispute that is subject to
subdivision (c) of Section 1367.1.

This would preserve Section 1367.1(c) unchanged and eliminate any ambiguity
about which procedure is being used in a particular case.

Cost of Procedure

The proposed law requires that the internal dispute resolution process be
“provided by the association without cost to the participants.” Proposed Section
1363.830(e). Ms. Vanitzian suggests that any association procedure will
necessarily impose costs. She writes, at Exhibit p. 5:

Since when has anything associated with deed-restrictions been
cost free, let alone informal? I hardly consider a letter from an
association attorney “informal” and “cost free” in any sense of the
words. I’ll send you ten years worth of cost free affordable
community living receipts caused by board and attorney
machinations, and you tell me if this meets your definition.

The purpose of Section 1363.830(e) is to ensure that an association cannot
charge individual members a fee for participation in the internal dispute
resolution process. Ms. Vanitzian’s comment seems to raise a different issue, the
overall cost to the association of establishing and running such a procedure. That
is an important concern and we should attempt to avoid increasing operating
costs where possible.

The internal dispute resolution procedure shouldn’t increase association
operating costs. It is very informal and would only involve the homeowner
disputant and a single member of the association board. If anything, the existence
of an informal internal procedure should reduce costs, as it will provide an
opportunity for disputants to determine whether there is a basis for informal
resolution of the dispute before incurring any legal costs.

Neighbor to Neighbor Disputes

As drafted, the internal dispute resolution procedure would apply to a
dispute between members of an association, regardless of whether the
association is itself a party to the dispute. Under the default procedure, the
association could be required to participate in resolution of a neighbor to
neighbor dispute. Proposed Section 1363.840(a)(3). That provision is modeled on
New Jersey law, which mandates that planned real estate developments “shall
provide a fair and efficient procedure for the resolution of disputes between
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individual unit owners and the association, and between unit owners, which shall
be readily available as an alternative to litigation.” N.J.S.A. 45:22A-44(c)
(emphasis added). The staff could not find any cases or articles discussing
experience under that provision.

We received a number of comments objecting to use of the internal dispute
resolution process to resolve disputes that don’t involve the association. Ms.
Franco writes, at Exhibit p. 33:

I am against having Board members be required to assist in the
resolution of neighbor to neighbor disputes for the following
reasons:

1. It is difficult to recruit Board members now without requiring
them to do additional work.

2. The board should concentrate on the affairs of the Association
as a whole not homeowner to homeowner disputes. This could be
very time consuming especially in a large association.

3. Some neighbor to neighbor disputes cannot be resolved due
to the unreasonable demands of the parties combined. If this law
passes, a Board member would need to respond to the constant
requests from members asking for resolution when there is none.

The Board members of the Associations that I manage are very
willing to help to resolve differences between homeowners in the
community. There are some differences that cannot be resolved
because of the individuals involved. Board members have many
responsibilities to its members as a whole without being required to
act as a policeman, mediator or free counselor. There are plenty of
other people and agencies that are better equipped to assist in
resolutions.

Please do not add unnecessary burdens to individuals who are
volunteering to do a relatively thankless job.

G. Perrin raises similar points, at Exhibit pp. 35-36:

I was recently made aware of a proposed amendment to the
[Davis-Stirling Act] to require an individual Board member to
resolve neighbor to neighbor disputes. I for one have been an active
member of my homeowner’s association and now currently serve
as Vice-President of the Board for my association. I would like to
express to you that having had the benefit of both vantage points I
find no reason to involve ANY member of the Board in neighbor-
to-neighbor disputes and my reasons are as follows:

1. Homeowners who serve on the Board are already taxed with
the tasks of running the business of the association i.e., they have a
fiduciary duty to exercise sound judgment in acting as stewards of
the association’s finances and overseeing the day-to-day operations
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vis-a-vis the management of the association’s property/assets. It
would be an unjust burden if the law imposed on Board members
the weight of acting as a mediator between neighbors. Such a
legislation I think would have a “chilling effect” and deter
homeowners from serving on Boards as it would be stressful and it
would impinge on their personal lives and well-being.

2. Most Boards are comprised of homeowner’s who volunteer
their time and to ask members of a Board to resolve disputes is
really extending the Board’s liability because their error or omission
or assurances could become the focus of any later litigation that
[may] arise out of the dispute between neighbors. Members of most
Boards do not possess the skill nor do most have the legal
knowledge and expertise to know what pitfalls to avoid when
trying to resolve disputes between neighbors therefore, it is really
not wise for them to act in the capacity of a mediator.

3. There will be instances where there [may be] a conflict of
interest between the Board member mediating the dispute and the
person(s) involved in the dispute, in which case the Board
member’s objectivity is obviously compromised and this would
affect any effort towards a fair resolution due to possible bias.

4. Having a Board member step in to resolve disputes really
puts them into “the eye of the storm” and conceivably this could
place their and their family’s safety, security and well-being in
jeopardy from possible repercussions from the dispute at issue.

5. If neighbors are unable to resolve disputes between
themselves then the proper recourse would be for them to turn to
the legal system or retain professional mediation services at their
individual expense.

Mr. Dolnick writes, at Exhibit p. 29:

Why should the association, who is not a party to the dispute,
mediate between a member to member dispute? The association
could become a party to a lawsuit if one of the parties to the dispute
takes issue with how the board member mediates the process. Or
one of the members to the dispute could claim that the board
member favored the other party, etc., etc. The association is charged
with maintenance, improvements and control of the common area.
The law should not force the volunteer board members to solve or
be a part of any dispute between members unless and only unless
the issue involves the common area.

Mr. Jenkins writes to express concern about the personal risk involved in
inserting oneself into the disputes of others and indicates that he would resign as
a board member rather than perform such a duty. See Exhibit p. 34.
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These are reasonable objections. Requiring that board members serve some
sort of mediator role in disputes between neighbors would impose a new duty
that, in a large association, could consume significant amounts of time. Petty,
animosity-driven neighbor disputes that would not justify the cost of litigation
might well clutter the docket of a no-cost, board-refereed process.

Nor is there any reason to think that a board member will have the necessary
skills to resolve disputes between neighbors. Board member errors or perceived
bias in dispute resolution may make matters worse, or generate new disputes
between the board and a disappointed party.

We have heard frequent testimony on the difficulty of finding homeowners
willing to donate their time to serve on the board. Adding significant new
responsibilities, especially responsibilities that prospective board members may
find risky or unpleasant, may further deter service on boards.

The staff recommends that the internal dispute resolution process be limited
in its application to disputes between the association and a member. This could
be done by making the following changes to the proposed law:

§ 1363.810. Scope of article
1363.810. (a) This article applies to a dispute between an

association and a member, or between members of an association,
involving their rights, duties, or liabilities under this title, under the
Nonprofit Mutual Benefit Corporation Law, or under the governing
documents of the common interest development or association.

(b) This article supplements, and does not replace, Article 2
(commencing with Section 1369.510) of Chapter 7, relating to
alternative dispute resolution as a prerequisite to an enforcement
action.

§ 1363.830. Minimum requirements of association procedure
1363.830. A fair, reasonable, and expeditious dispute resolution

procedure shall at a minimum satisfy all of the following
requirements:

(a) The procedure may be invoked by any either party to the
dispute, including an association.

(b) If the procedure is invoked by a member in a dispute with
the association, the association shall participate in, and is bound by
any resolution of the dispute pursuant to, the procedure.

(c) If the procedure is invoked by a member in a dispute with
another member, or by the association in a dispute with a member,
the member may elect not to participate in the procedure. If the
member participates but the dispute is resolved other than by
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agreement of the member, the member shall have a right of appeal
to the board of directors of the association.

(d) An agreement reached pursuant to the procedure binds the
parties and is judicially enforceable.

(e) The procedure shall be provided by the association without
cost to the participants.

§ 1363.840. Default meet and confer procedure
1363.840. (a) This section applies in an association that does not

otherwise provide a fair, reasonable, and expeditious dispute
resolution procedure. The procedure provided in this section is fair,
reasonable, and expeditious, within the meaning of this article,
subject to good faith implementation by an association.

(b) Any Either party to a dispute may invoke the following
procedure:

(1) The party may request another the other party to meet and
confer in an effort to resolve the dispute. The request may be oral or
written, by whatever means appears to the party appropriate to
communicate the request.

(2) A member of an association may refuse a request to meet
and confer. The association may not refuse a request to meet and
confer.

(3) If the association is a party to the dispute, the The board of
directors shall designate a member of the board to meet and confer.
If the association is not a party to the dispute, but the parties
request participation of the association, the board of directors shall
designate a member of the board to participate.

(4) The parties shall meet promptly at a mutually convenient
time and place, explain their positions to each other, and confer in
an effort to resolve the dispute. If the association is not a party but
participates on request of the parties, the board designee shall seek
to facilitate resolution of the dispute.

(5) A resolution of the dispute agreed to by the parties shall be
memorialized in writing and signed by the parties, including any
the board designee on behalf of the association. An agreement that
is not in conflict with law or the governing documents of the
common interest development or association binds the parties and
is judicially enforceable.

Form of Request

Proposed Section 1363.840(b)(1) provides that a request to meet and confer
“may be oral or written, by whatever means appears to the party appropriate to
communicate the request.” Mr. Dolnick writes, at Exhibit p. 28:
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The request should be in written form only. Too much
controversy can result from an oral request. The request can be
made to any board member, outside of an official board meeting.
The board member may ignore the statement, thinking that the
resident is just talking, and then the difference of opinion occurs. If
the Commission thinks that an oral request is absolutely necessary,
then the request should be made to the board of directors when a
quorum is present. It is best to create a paper trail because one
never knows when a dispute will end up in court.

It does seem that oral requests for dispute resolution could lead to
misunderstandings or game playing. Requiring that requests be in writing would
not entirely cure that problem, but it would help. It would be a simple matter to
revise the proposed law to require a written request. The staff is inclined to do so.

DISPUTE RESOLUTION INFORMATION CENTER

Background

A significant impediment to dispute resolution in the common interest
development setting is the simple fact that associations and their residents may
not know where to turn for help in resolving a dispute. Neighborhood dispute
resolution resources may be readily available, for example, but the parties may
be unaware of their existence or how to access them.

The proposed law would create a dispute resolution information center that
people could turn to for information about common interest development
dispute resolution. A statewide information center, accessible by a toll-free
number or on the world wide web could be inexpensively maintained and would
be cost effective in assisting common interest development residents in resolving
disputes without having to resort to litigation. Besides information about local
mediation programs and other dispute resolution resources, the information
center could provide basic information about the Davis-Stirling Common Interest
Development Act and other governing laws. This should reduce litigation
because in many instances a dispute results from a simple lack of understanding
about basic rights and responsibilities under the law.

There are a number of state agencies that might be appropriate to maintain a
dispute resolution information center. For example, the Department of Justice
has existing enforcement authority under the Nonprofit Mutual Benefit
Corporation Law. The Department of Consumer Affairs administers the Dispute
Resolution Programs Act, and maintains public information channels about local
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dispute resolution programs. The Department of Real Estate regulates
development of common interest developments. The Administrative Office of the
Courts coordinates with court clerk’s offices in each county and would be in a
position to help disseminate dispute resolution information to potential litigants.
Beginning January 1, 2003, the Secretary of State has responsibility to register
biennially every California CID and must make the registration data available as
public information.

Of these entities, the Commission recommended that the Secretary of State be
assigned responsibility to maintain the CID dispute resolution information
center. The Secretary of State will have ongoing contact with every association in
the state, and will be a repository of information about common interest
developments that interested persons are likely to contact. Moreover, the
Secretary of State has available a funding mechanism to maintain the information
center — the CID registration fee.

Comments

Ms. Vanitzian expresses skepticism about the benefit of the proposed
information center. Based on her experience with other state agencies, she
predicts that the bureaucracy involved in state provision of the service would
render it unworkable. See Exhibit p. 6. The staff disagrees. There are existing
examples of state information centers that provide useful information effectively
and at no cost to the person inquiring. For example, the Office of Privacy
Protection maintains a well-designed website providing a range of information
on privacy issues. See <www.privacyprotection.ca.gov>. That office also
maintains a toll-free number for telephone inquiries.

Commentators also raised issues concerning the proper agency to maintain
the information center and funding. Those issues are discussed below.

Secretary of State as Responsible Agency

The proposed law would assign responsibility for maintenance of the
information center to the Secretary of State. The Secretary of State’s office has
concerns about that approach. Mr. Carrel writes, at Exhibit p. 37:

I have several concerns about this proposal. First, the Secretary
of State’s office is a filing office with no knowledge or expertise
concerning the needs and requirements of common interest
development associations (CIDs) and their members. And, our
filing experience with CIDs is only three months old since it is the
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result of the implementation of AB 643 (Chapter 1117, Statutes of
2002) requiring CIDs to file with our office. This law only went into
effect on January 1, 2003.

Secondly, your proposal requires the Secretary of State to serve
as a clearinghouse for common interest development information.
If this occurs, people telephoning for information are going to
expect that staff will be available to answer any questions they may
have about these issues.

This means that there will be a need for designated staff to
undergo initial and ongoing training to obtain and refine a base of
knowledge on this issue so that they can provide information to the
public. As a result this will require initial start up costs and ongoing
costs for staff to field these calls, initial and ongoing training,
communications technology, and the cost of the phone calls if there
is a toll-free line.

There are two factors that seem most relevant in determining which agency
should have responsibility to maintain the information center:

(1) The likelihood that homeowners would look to that agency for
assistance in a CID dispute. If the location of the information
center is consistent with homeowners’ expectations, the service is
more likely to be found and used.

(2) The ease with which the agency could integrate the new
responsibility into its present operations. The information center is
likely less costly and more effective if implemented by an agency
that already has related experience.

Based on these factors, the Secretary of State’s office does not appear to be a
strong candidate. Its sole connection to CIDs is its role in registering CIDs. This is
a new function that may still be unknown to many association boards and is
probably unfamiliar to most CID homeowners. It seems unlikely that a
homeowner would look to the Secretary of State for help with a CID dispute.

While the Secretary of State clearly has experience in providing complex
information on its well-organized website, it has no experience in dealing with
consumer complaints, alternative dispute resolution, or CID law generally. In
order to determine what information might be helpful to homeowners, the
Secretary of State would need to develop new staff expertise in a completely
unfamiliar area.

The strongest point in favor of assigning the information center to the
Secretary of State’s office is the availability of an existing funding mechanism —
the CID registration fee. Section 1363.6 authorizes the Secretary of State to collect
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a fee of up to $30 for registration of a CID. Proposed Section 1363.7(d) provides
that the “Secretary of State shall fund the cost of maintaining the common
interest information center from the filing fee provided for in Section 1363.6.”
The staff had assumed that $30 per CID would be more than adequate to cover
the cost of registration and that a small amount could be added to the fee to fund
the information center, without exceeding the statutory limit.

However, the Secretary of State has set the CID registration fee at the
statutory maximum of $30 per CID. This means that the fee cannot be raised
administratively to cover the cost of the information center. The cost of the center
must either be absorbed within the agency’s existing budget or an additional
funding source must be provided by statute. This eliminates any fiscal rationale
for placing the information center in the Secretary of State’s office.

In light of this analysis, and the Secretary of State’s general reluctance to
undertake the responsibility, the staff is inclined to assign the information center
responsibilities to another agency.

Other Possible Responsible Agencies

Other candidate agencies include the Department of Consumer Affairs, the
Department of Housing and Community Development, the Department of Real
Estate, the Department of Corporations, and the Department of Justice (through
the Department’s Public Inquiries Unit).

In terms of the likelihood that homeowners would naturally turn to these
agencies for assistance with a CID dispute, there doesn’t seem to be any clear
front runner. However, it does seem less likely that homeowners would look to
the Department of Corporations for help. While most CIDs are corporations, and
many governance issues turn on points of corporations law, that isn’t as obvious
a connection as the connection to consumer complaints, housing, real estate, or
law enforcement.

In terms of existing expertise, there still is no obvious front runner. The
California Congress of Seniors urges that we select the Department of Consumer
Affairs, writing at Exhibit p. 23:

The infrastructure for disseminating information to the public
about ADR is already in place at Consumer Affairs through its
Consumer Relations and Outreach Division, through its Dispute
Resolution Office, and through the courts. It is not apparent to us
that the Secretary of State’s office has a comparable infrastructure in
place.
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…
The mission of Consumer Affairs — consumer rights and

responsibilities, consumer education, and consumer protection —
are all consistent with the goals that CLRC is trying to reach in
recommending ADR for homeowner associations.

Ms. Calderon concurs. See Exhibit p. 26.
It is true that the Department of Consumer Affairs has considerable expertise

in dealing with consumer issues and already provides information about local
dispute resolution resources. On the other hand, the Department has so many
different specialized responsibilities that its website is somewhat difficult to
navigate. Individual program sections (such as the Office of Privacy Protection
pages) are well designed, but it isn’t always easy to find your way to them. The
staff is somewhat concerned that a CID information center could become lost in
the shuffle at the department’s busy site.

The Department of Justice also has existing expertise in dealing with
consumer complaints and has existing oversight authority with respect to certain
aspects of corporate governance. The Department also has considerable legal
resources and might find it fairly easy to collect and present relevant statutory
and regulatory information. The staff found its website fairly easy to use.

The Department of Real Estate has existing expertise in CID law, with
responsibility for developing regulations that form the foundation of most CIDs’
governing documents. This substantive knowledge could be very helpful in
determining what information to provide and how best to present it. The
Department’s website is easy to use, and already includes a page dedicated to the
provision of information about real estate law, which can be found from a direct
link on the Department’s home page.

The mission of the Department of Housing and Community Development
seems primarily focused on the construction and availability of housing. The
Department undoubtedly has expertise in CID concepts, but may not have much
experience with the problems associated with CID governance and operation.
The Department’s website is easy to use.

The Department of Corporations undoubtedly has considerable expertise
with corporations law and problems arising in corporate governance. This could
be useful in providing relevant information from the Corporations Code. The
Department’s website is easy to use.
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Although there is no obvious choice, some agencies do seem to be better
suited to providing the information center than others. In order of preference, the
staff prefers the Department of Real Estate (for its considerable knowledge of
CID law and experience in providing access to real estate law on its website), the
Department of Justice (for its existing enforcement authority and legal expertise),
and the Department of Consumer Affairs (for its general consumer orientation
and familiarity with local dispute resolution resources). Any of these agencies
would be a good choice.

Funding

The cost of the information fee will need to be absorbed in the responsible
agency’s existing budget, or a statutory funding source will need to be
established.

One way to fund the center would be to raise the ceiling on the registration
fee and earmark the increase specifically for funding of the information center. It
has been estimated that there are more than 30,000 CIDs in California. If $2 were
added to the registration fee, that would generate $30,000 per year (the filing is
biennial). That should be more than sufficient to pay for necessary changes to an
existing website and maintenance of an automated telephone information
system.

Undoubtedly, many CID homeowners would be willing to pay a small
amount to fund the proposed information center. See, e.g., comments of
California Congress of Seniors, at Exhibit p. 24:

we propose … that CID corporate registration fees be used to
expand/strengthen the existing Dispute Resolution Office in the
Department of Consumer Affairs.

In addition, we urge the Commission to revisit its own
suggestion that ADR programs could be financed through a $1 or
so “per unit” annual tax on each of California’s 3.5 million CID
homes.

On the other hand, there are likely many other homeowners who would not
welcome another fee increase, however small. For example, Mr. Dolnick writes,
at Exhibit p. 28.

[This] is another instance where the association is required to
assume the burden of increasing their assessments in order to pay
for extra money necessary to abide by the Commission’s
recommendations.
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…
Whenever the law mandates that the associations have to pay a

fee, should an assessment increase be necessary to pay the fee, these
mandated fees should be excluded from the 20% the association
may raise the fees without a vote of the membership. These state-
mandated fees are not part of the association’s maintenance and
upkeep responsibilities. The board should not have to be vilified by
the membership when state mandatory fees are imposed.

Ms. Vanitzian writes, at Exhibit p. 12:

Homeowners are sick and tired of the rising costs, assessments,
mandatory rules and regulations resulting in fines, penalties,
interest, and costs they cannot verify and can no longer afford. It is
easy to be in the position of a governmental agency where a
paycheck is received every week, and sit back and legislate those
who are unemployed, or on fixed incomes, or in poor health and in
need of every cent to stay alive.

The Commission should be mindful of the difficulties that increased costs might
present to persons on a fixed income.

Another option is to provide no funding and require that the responsible
agency maintain the information center out of its existing budget. The cost of
collecting and posting information on the Internet is small, especially for an
agency that already maintains a sophisticated website (as all of the candidate
agencies do). The most significant cost may be that associated with setting up
and maintaining a toll-free automated telephone information system. If that cost
is considered prohibitive, the proposal could perhaps be scaled back to provide
for Internet publication only. That would still be an improvement.

Regarding the phone system, it should be noted that some commentators
seem to misconstrue the purpose of the automated telephone system. As
envisioned, it would only provide a means of obtaining the same information
that is provided on the website, perhaps by providing referrals to other agencies
(such as the Department of Consumer Affairs’ dispute resolution program, or
local law libraries) or by taking orders for mailed documents. It was not intended
as an advice line, where callers could describe their specific problems in order to
receive information or advice tailored to their circumstances. The cost of the
former is slight, while the cost of the latter would be considerable.

Of course, a third alternative would be to delete the information center
proposal from the proposed law. This may not be the time to propose any
expansion of government services, however small.
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Conclusion

The staff recommends that the information center be included in the
Commission’s final recommendation and that it be assigned to an agency other
than the Secretary of State. The cost of the center would be very small and the
benefits to homeowners should easily justify the cost. The cost is probably
absorbable by whatever agency takes on the responsibility, but the proposed law
could be revised to increase the statutory registration fee to provide additional
funding. Fee-based funding might be advisable considering the State’s current
fiscal crisis.

WHAT NEXT?

The Commission needs to decide whether to adopt the tentative
recommendation, with or without any changes, as its final recommendation. If
approved at the June meeting, it would be possible to seek introduction of
legislation enacting the recommendation in 2004.

Respectfully submitted,

Brian Hebert
Staff Counsel





















































March 28, 2003

Brian Hebert
California Law Revision Commission
4000 Middlefield Road, Room D-1
Palo Alto, Ca 94303

Dear Mr. Hebert,

My name is Sarah Calderon, Executive Director of the Berkeley Dispute Resolution
Service (BDRS).  BDRS is a community-based mediation program funded in part by the
Dispute Resolution Programs Act overseen by the State Department of Consumer
Affairs.

The following comments are my own and do not represent BDRS, other similar programs
or any other organized association of mediation programs.

I have reviewed the tentative recommendations of the CLRC and while I agree with the
general direction of the recommendations I have a few suggestions that might enhance
your proposal.

1. RE: the recommendation that alludes to local mediation centers and the need for a
dispute resolution information center to make homeowners aware of such centers;

I recommend that specific language regarding the State Department of Consumer
Affairs’ Dispute Resolution Program Act (DRPA) be referenced in the proposed
improvements to the law.  Through the DRPA there is a statewide network of
community-based mediation programs that are underutilized by the general public.

There is a need to improve public awareness of local mediation programs.  Instead of a
dispute resolution information center, I would propose that a direct link be made with
the State Department of Consumer Affairs.  Consumer Affairs should be the
information center/clearinghouse and provide additional links to appropriate mediation
resources including local centers.  I would also suggest that the Consumer Affairs list
all of the state mediation centers on their website (I don’t think they’re listed).

2. RE: the recommendation that every homeowner’s association must make available
a fair, reasonable and expeditious internal dispute resolution mechanism at no cost
to its members.

If homeowner’s were aware of the already existing network of mediation centers, then
many could take advantage of the low-cost (in some cases no cost) services available
to them that could address many of the types of disputes in question.  One concern
that I would address however, is the fact that many mediation centers are financially
strapped and may not have the capacity to take these cases on without compensation.



I would suggest that the homeowner associations be assessed a fee for mediation
services and that the mediation program in the county where that homeowner
association is located be contracted to provide mediation services.

Thank you for your work on this commission.  I hope my comments are helpful.

Sincerely,

Sarah Calderon







Date: Sun, 30 Mar 2003
To: Brian Hebert <bhebert@clrc.ca.gov>
From: Robino <jrobino@mail.omsoft.com>
Subject: Re: HOA, litigation and ADR
Cc: Writzy@aol.com

Hi,

I read the Commission’s proposal and think it’s filled with nice thoughts.

But I didn’t see anything in it that would have made my situation better nor do I
think it has anything in it that can or will make things better for any homeowner in
a CID.

Plus, it could be streamlined without missing a beat. For instance, there is a
substantial amount of verbiage given to alternatives if the association is a party to
the complaint or has been asked to join in the process.

In real life the association is a party to All complaints. Maybe in the old days
one neighbor tried to enforce CC&Rs against another neighbor’s barking dog or
something like that. But those days are gone. Associations are big business, now.
They get involved in every aspect of everything in a neighborhood CID.

And, of course, they do it because they Want to be involved in everything. They
act the way they do Not because there is no state repository of good thoughts to
draw on, they are litigious because they like it that way. It’s an opportunity to
spend other people’s money and be important ... while remaining immune from
any and all personal liability.

In regard to “some form of fair, reasonable, and expeditious dispute resolution
procedure” ... the Association will all tell you that they already have it. It’s known
as a meeting with the Board of Directors. At that meeting the Board will listen to a
homeowner’s complaint and render a fair and impartial decision against him.

In my opinion any legislation that relies on voluntary compliance is a waste of
effort.

-robino



Date: Mon, 31 Mar 2003
To: Writzy@aol.com
From: Robino <jrobino@mail.omsoft.com>
Cc: thebairn@pacbell.net, Brian Hebert <bhebert@clrc.ca.gov>
Subject: Re: HOA, litigation and ADR

Hi Marjorie,

The Law Revision Commission wonders [in its white paper] whether ADR
should be mandatory for both homeowner and CID board. What do you think
about that?

First off, anything that is not mandatory will not affect the current state of
associations.

Second, not only does ADR have to be mandatory to have an impact, the form of
ADR must also be something that’s impartial.

BTW, if the homeowner has a conflict with the Board, and rejects the Board as
being the sole judge of the outcome of that conflict, then the Board in my village
will propose a hearing in front of an arbiter of the Board’s choice, limited to two
hours, with all of the costs borne by the homeowner.

In my opinion the Law Revision Commission’s proposals would be ineffective
at best.

At worst they give people the false impression that progress is being made and
they slow any meaningful reform that might occur in the absence of their
proposals.

-robino

Just my opinion, of course.



Date: Mon, 31 Mar 2003
From: “Eileen Findlay” <thebairn@pacbell.net>
To: “‘Robino’“ <jrobino@mail.omsoft.com>, <Writzy@aol.com>
Cc: “‘Brian Hebert’“ <bhebert@clrc.ca.gov>
Subject: RE: HOA, litigation and ADR

I concur with John. Upon reading the Bill, there is barely any discernible
difference from what is now “on the books” so to speak. Also, Bill 104, is
currently already part of our CC&Rs, in that Members are legally entitled to view
and copy the financial and other records of the Association. However, the GRCA
has consistently denied Member’s access to records, including would you believe,
the minutes of meetings of their own respective Villages.

Bill 512, regarding Article 4. Operating Rules - this is also currently part of our
CC&Rs, especially Sutter Village, wherein it states that Rules may be changed or
created with the input of the Members, in other words it’s not up to the Board to
decide. Also, regarding the rules changes, that owners must be informed regarding
potential rules-changes and given 30 days to make comments is already part of the
Civil Code. I’m not sure about 1357.170 (a), is that new or does it already exist in
the current Civil Code ? What is interesting is Article 1. Association, Sec.14., Sec
1363 - (i). This bill states that the Civil Code is amended, but under (i) this was
always true of the GRCA vis-à-vis our private Villages, in that e.g., (2) shall be
entitled to the same access to the joint association’s records as they are to the
participating association’s records. However, the GRCA as well as
Stein/Baydaline and the State Attorney General effectively denied us this right by
stating that the GRCA’s records were “private records maintained for each of the
24 separate villages”.

After a while, I got tired of writing to the SAG and the GRCA Board of
Directors --- nobody’s home.

Eileen



Date: Wed, 2 Apr 2003
To: bhebert@clrc.ca.gov
From: LIZSCPM@aol.com (by way of Nathaniel Sterling)
Subject: Board member required to resolve disputes

Dear Mr. Sterling:

I am against having Board members be required to assist in the resolution of
neighbor to neighbor disputes for the following reasons:

1. It is difficult to recruit Board members now without requiring them to do
additional work.

2. The Board should be able to concentrate on the affairs of the Association as a
whole not homeowner to homeowner disputes. This could be very time consuming
especially in a large association.

3. Some neighbor to neighbor disputes cannot be resolved due to the
unreasonable demands of the parties combined. If this law passes, a Board member
would need to respond to the constant requests from members asking for
resolution when there is none.

The Board members of the Associations that I manage are very willing to help to
resolve differences between homeowners in the community. There are some
differences that cannot be resolved because of the individuals involved. Board
members have many responsibilities to its members as a whole without being
required to act as a policeman, mediator or free counselor. There are plenty of
other people and agencies that are better equipped to assist in resolutions.

Please do not add unnecessary burdens to individuals who are volunteering to do
a relatively thankless job.

Sincerely,

Liz Franco, CCAM, PCAM

Katzakian Property Management

Stockton, CA



Date: Wed, 2 Apr 2003

To: bhebert@clrc.ca.gov

From: “George Jenkins” <GeorgeJ@jbev.com> (by way of Nathaniel Sterling)

Subject: New Legislation

I do not want to risk my life to stop a loud party or to tell a neighbor to park their
vehicle elsewhere. It is the Police Dept that is paid to do this and putting more
citizens in harms way is against everything I believe in. Find someone else to do
your dirty work I would resign as a board member and I am sure many others
would if you put such a law into effect.

George C. Jenkins



Date: Wed, 2 Apr 2003
To: bhebert@clrc.ca.gov
From: “J C Hudson” <hudsonjc60@hotmail.com> (by way of Nathaniel Sterling)
Subject: Fwd: Proposed Amendment to the Davis-Sterling Act re: Neighbor
Dispute Resolution

COMMENTS AGAINST THE PROPOSED AMENDMENT TO THE DAVIS-
STERLING ACT RE: BOARD MEMBERS MEDIATING DISPUTES
BETWEEN NEIGHBORS

To Whom It May Concern:

I was recently made aware of a proposed amendment to the Davis-Sterling Act
to require an individual Board member to resolve neighbor to neighbor disputes. I
for one have been an active member of my homeowner’s association and now
currently serve as Vice-President of the Board for my association. I would like to
express to you that having had the benefit of both vantage points I find no reason
to involve ANY member of the Board in neighbor- to- neighbor disputes and my
reasons are as follows:

1. Homeowners who serve on the Board are already taxed with the tasks of
running the business of the association i.e., they have a fiduciary duty to exercise
sound judgement in acting as stewards of the association’s finances and overseeing
the day-to-day operations vis-a-vis the management of the association’s
property/assets. It would be an unjust burden if the law imposed on Board
members the weight of acting as a mediator between neighbors. Such a legislation
I think would have a “chilling effect” and deter homeowners from serving on
Boards as it would be stressful and it would impinge on their personal lives and
well-being.

2. Most Boards are comprised of homeowner’s who volunteer their time and to
ask members of a Board to resolve disputes is really extending the Board’s
liability because their error or omission or assurances could become the focus of
any later litigation that my arise out of the dispute between neighbors. Members of
most Boards do not possess the skill nor do most have the legal knowledge and
expertise to know what pitfalls to avoid when trying to resolve disputes between
neighbors therefore, it is really not wise for them to act in the capacity of a
mediator.

3. There will be instances where there maybe a conflict of interest between the
Board member mediating the dispute and the person(s) involved in the dispute, in
which case the Board member’s objectivity is obviously compromised and this
would affect any effort towards a fair resolution due to possible bias.



4. Having a Board member step in to resolve disputes really puts them into “the
eye of the storm” and conceivably this could place their and their familiy’s safety,
security and well-being in jeopardy from possible repercussions from the dispute
at issue.

5. If neighbors are unable to resolve disputes between themselves then the
proper recourse would be for them to turn to the legal system or retain professional
mediation services at their individual expense.

Sincerely,

G. Perrin






	P4: 
	stampTemplate: 
	pg: EX 1


	P5: 
	stampTemplate: 
	pg: EX 2


	P6: 
	stampTemplate: 
	pg: EX 3


	P7: 
	stampTemplate: 
	pg: EX 4


	P8: 
	stampTemplate: 
	pg: EX 5


	P9: 
	stampTemplate: 
	pg: EX 6


	P10: 
	stampTemplate: 
	pg: EX 7


	P11: 
	stampTemplate: 
	pg: EX 8


	P12: 
	stampTemplate: 
	pg: EX 9


	P13: 
	stampTemplate: 
	pg: EX 10


	P14: 
	stampTemplate: 
	pg: EX 11


	P15: 
	stampTemplate: 
	pg: EX 12


	P16: 
	stampTemplate: 
	pg: EX 13


	P17: 
	stampTemplate: 
	pg: EX 14


	P18: 
	stampTemplate: 
	pg: EX 15


	P19: 
	stampTemplate: 
	pg: EX 16


	P20: 
	stampTemplate: 
	pg: EX 17


	P21: 
	stampTemplate: 
	pg: EX 18


	P22: 
	stampTemplate: 
	pg: EX 19


	P23: 
	stampTemplate: 
	pg: EX 20


	P24: 
	stampTemplate: 
	pg: EX 21


	P25: 
	stampTemplate: 
	pg: EX 22


	P26: 
	stampTemplate: 
	pg: EX 23


	P27: 
	stampTemplate: 
	pg: EX 24


	P28: 
	stampTemplate: 
	pg: EX 25


	P29: 
	stampTemplate: 
	pg: EX 26


	P30: 
	stampTemplate: 
	pg: EX 27


	P31: 
	stampTemplate: 
	pg: EX 28


	P32: 
	stampTemplate: 
	pg: EX 29


	P33: 
	stampTemplate: 
	pg: EX 30


	P34: 
	stampTemplate: 
	pg: EX 31


	P35: 
	stampTemplate: 
	pg: EX 32


	P36: 
	stampTemplate: 
	pg: EX 33


	P37: 
	stampTemplate: 
	pg: EX 34


	P38: 
	stampTemplate: 
	pg: EX 35


	P39: 
	stampTemplate: 
	pg: EX 36


	P40: 
	stampTemplate: 
	pg: EX 37


	P41: 
	stampTemplate: 
	pg: EX 38




